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Chairman Lind and members of the Natural Resources and Energy Committee, today I

bring you SB 425. I am Verdell Jackson, SD 5 from Flathead County. Irepresent the

East side of Flathead Lake and the cities of Bigfork, Lakeside, Somers and Lower
Kalispell.

I will take a few minutes and explain how to get a new water right and then allow
proponents of this bill to explain why this bill is needed. Let’s say you are on a river that
flows into the main stem of the Flathead River. The first response you will likely get
when you request an application is that there is no water legally available. When you ask
how that can be possible when there is so much water in the river. The response will be
that the amount of water appropriated adds up to more than the river. In fact it was all /
allocated before Avista Corporation got a single appropriation for more that twice the
annual flow of the river in 1951. Just before you leave in despair you may be told that
people appropriate water over and over as it flows down the river. Some people use
much less than they appropriated or none, return flow is not added back into the amount
available and rainfall is not accounted for. Since there is no data base that can correlate
the relationship between appropriations and water depletion, applicants have the
opportunity to demonstrate that the application they are submitting will not have an
adverse impact on their neighbors within a certain distance down the river using the
following statute: 85-2-401: “as between appropriators, the first in time is the first in
right. Priority of appropriation does not include the right to prevent changes by later
appropriators in the condition of water occurrence, such as the increase or decrease of -
stream flow or the lowering of a water table, artesian pressure, or water level, if the prior
appropriator can reasonably exercise the water right under the changed conditions.” You
can now check the flow of the river on the USGS Website and get a list of the water
rights down stream. You can compute the impact that your appropriation will have on
the other water right holders. If your impact is very small, you should get the water ri ght
and can use it under the condition that a senior water right holder down stream may
request or demand that you quit using water when their water rights are being adversely
impacted. During drought, neighbors normally share the water, although the most senior
water right holder could take it all. Physical availability of water has little relationship to
previous applications, but depends on water enhancement impacts such as water use
return flow, rain and ground water connectivity, which can be observed and measured at
the site. Almost all of the water used eventually gets back into the river after it has been
used. Water flow data from the United States Geological Survey Website shows no
decline of water that can be attributed to human impact over the last 92 years on the
Clark Fork or Missouri rivers. You have the flow data on the Clark Fork in your handout
and I have the data on the Missouri. I analyzed the river flow at Toston, Holter, Great
Falls and Wolf point and there is not a decrease in the flow that can be attributed to a
human impact.
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Dear Water User:

Water rights issues threaten to stop economic development in the watershed of the Clark
Fork River and have implications statewide. A lasting solution will require legislative
action. In this letter, I will explain some issues and present a solution. While I see this as
a statewide problem, my analysis details problems in the Clark Fork Drainage; these same
~ problems are paralleled by similar problems in eastern Montana as well.

WATER SUPPLY PARADOX In the course of my four years of service on the
legislatively funded task force that is addressing the Clark Fork Basin Water Management
Plan, I have encountered a paradox with profound implications for domestic, economic
and natural resource water use policy in Montana. On the one hand, there is no long term
decline or practical shortage of water in the Clark Fork Basin's watershed -- even during
droughts we can and do irrigate our fields, supply water to our homes, schools, and
industries, generate billions of kilowatt hours of electricity through hydropower dams, and
still send vast quantities of fresh water to the mighty Columbia River. On the other hand,
because of an inexplicable and possibly inaccurate interpretation of water rights by power
generation facilities, there may be a legal shortage of water that threatens to stop .
economic development in Western Montana. ‘




BACKGROUND The Clark Fork drains 22,000 square miles of Montana, discharging
an annual average of approximately 20,000 cubic feet per second (13 billion gallons per
day) of water at our border with Idaho. Dams to harness the river's power were built at
Thompson Falls and Polson by Montana Power early in the twentieth century, and, after
World War II, by Washington Water Power (now Avista) at Noxon Rapids and just over
the border in Idaho at Cabinet Gorge. Avista's dams are big. At Noxon Rapids, the
turbines can handle 50,000 cfs (32.3 billion gallons per day), a level of stream flow that is
reached and even exceeded only during the spring run off, which peaks near the beginning
of June. Stream flows during the rest of the year are much lower, so running the
generators at Noxon Rapids at full power is possible only for short periods.

February 20, 1951, Washington Water Power (Avista) filed a notice of appropriation for a
water right of 35,000 cfs with a priority date of 1951. WWP refilled a Statement of Claim
in 1982 within the Montana Department of Natural Resources (DNRC) claim filing period
to identify existing claims. They claimed a flow that is almost double the 20,000 cfs
annual average flow of the Clark Fork River. Avista added generation capacity in 1959,
claiming a water right with that priority date and in 1974 requested and was granted an
additional permit, all to take advantage of high river flows. The 1974 Permit capped the
cumulative Avista hydropower water rights flow rate at 50,000 cfs but added no additional
water volume. Avista ended up with a water right of 50,000 cfs. The 50,000 cfs is the
peak capacity of the Noxon Rapids dam, but Avista advocates they are allowed to
generate at that flow during any time within their period of use. It appears, and Avista
claims, that the water right is for 50,000 cfs for 24 hours a day, 365 days a year; which is
36 million acre feet per year, two and one half times the amount of average yearly flow of
the Clark Fork River (14 million acre feet per year). Even when the claim was decreed by
the Water Court in the 76N Temporary Preliminary Decree, which lacked a total claimed
volume and a general year-around, flow through, non-consumptive use standard was
applied and a volume of 29,248,264 acre-feet was calculated. The highest yearly volume
of water on record was 21 million acre feet in 1997. (The United States Geological
Survey (USGS) has been measuring river flows for 92 years). The Clark Fork River
exceeds 50,000 cfs only 22 days a year on the average.

In 1951, Montana's legislature enacted 85-1-122 (Montana Code Annotated):

"The waters of the Clark Fork River may be impounded or restrained within the
state of Montana for a distance not exceeding 25 miles from the Idaho-Montana
boundary line by a dam [the Cabinet Gorge Dam] located on said river in the state
of Idaho and constructed by any person, firm, partnership or corporation
authorized to do business in the state of Montana. Any present or future
appropriation of water in the watershed in the state of Montana for irrigation
and domestic use above said dam shall have priority over water for power use
at said dam."

Because Noxon dam is located within the aforesaid 25 mile impoundment authorized by
85-1-122 MCA, it therefore stands to reason that conditions placed upon the Cabinet
Gorge dam may also apply to the Noxon Rapids dam. .




PROBLEM Since DNRC neglected to put restrictions or other detail on Avista’s
claimed water rights, Avista has insisted that they have a year-around right to water use at
50,000cfs and when they are not getting that amount they can:

1. Make a call on the junior water users (those who have received a water right after
1951). There are about 26,000 surface water rights in the Basin of which 8,000 are
junior to Avista’s most senior right and about one third of the junior water
rights are municipal.

2. Contest applications for new water rights (surface and ground water).

Lobby the State Legislature to close the entire Clark Fork River Basin to new

water rights (extends from the Flathead to Butte).

»

The USGS stream flow data were available to both the State of Montana and Washington
Water Power (Avista) at the time of the Noxon dam's design, construction and upgrades.
The data clearly documented the river's limits. It was reasonable and desirable that
Avista be given the right to run all the water that reaches their dam through their turbines
as run-of-the-river hydro generation. However, their water claim seems to have no
restrictions and is much greater than the historical flow of the river. In strict first in time,
first in right, policy, this situation may give Avista the power to stop people with junior
water rights (after 1951) from using water up stream, stop the applications for new water
rights permits, and then because of the shortage they have created indirectly sell through
water contracts water up stream. They then can use that same water which they have sold
to generate electricity when it eventually reaches the dam. This type of speculation was
not the intent of their non-consumptive hydropower water rights when they were issued.

SOLUTIONS In 2001, I carried HB397 which funded the Clark Fork River
Management Plan which has just been completed and is available through the DNRC web
site: www.dnre.state.mt.us/clarkfrkbasincover.htm. Avista Corporation agreed to
participate in the development of the plan instead of seeking a basin closure to new
surface water rights during the 2001 session. It is much better for their public image if
they can attain their goals through a public process rather than direct confrontation. In
spite of the fact that I had provided data (analysis attached) showing that consumptive use
of the river over the last 45 years by humans -- our friends and neighbors -- has had no
measurable impact on the water available to Avista to generate electricity, Avista in June
of 2004 contested a new water right application by the Thompson Fall Cogeneration Plant
and tried unsuccessfully to add a basin closure to all new water rights (surface and ground
water) to the Clark Fork River Management Plan.

Avista's disappointing behavior, my service on the task force, and the state's past
oversights have led me to conclude that deficiencies in Montana's statutes regarding
power generation water rights must be clarified or corrected. I therefore have asked for the
preparation of a bill draft providing that power generation water rights are subordinate in
priority date to all other water rights in Montana. In the case of Avista, this action will
have no adverse impact on Avista’s capacity to generate electricity because water
depletion by humans is so small in comparison to the 14.2 million acre feet of average




flow of the Clark Fork that it presently cannot be measured. In fact, the average flow of
the Clark Fork River for the 45 years before Avista’s dams were built was 13.9 million
acre feet; for the 45 years after the dams were built, the average was 14.7 million acre feet
(USGS data). This is an increase of about 800,000 acre feet. Avista will also have the
flexibility to figure out how they can use the approximately 671 thousand acre feet of
water to generate electricity they are now spilling each year.

~ Similar instances of hydropower water rights challenging other potential users can be
found on the east of the Rockies, where new applications are being contested. Hence, this
is a state wide issue that demands attention of all legislators. One of our State’s most
valuable resources is in danger of being controlled by a few corporations for their benefit,
rather than the benefit of the citizens of the state. Our ability to promote development and
growth throughout the state of Montana is at stake.

I invite you to join with me in moving this legislation. We have a responsibility to correct
past mistakes and use water to the best benefit of all of the citizens of Montana as stated in
our Constitution and state law. Power generation non consumptive water rights should
make use of the water available in the river when it reaches the dam and nothing more.

Sincerely,

Rep. Verdell Jackson
555 Wagner Lane
Kalispell, MT 59901




| Appendix 4
Clark Fork River Flows Over Various Averaging Periods

As noted in Chapter 6, in trying to understand the significance of the existing
hydropower water rights in the lower Clark Fork basin and their implications for
future basin water rights and for water users with rights junior to the
hydropower rights, the Task Force examined flow analyses conducted by two of
its members. These analyses did not reach the same conclusions. The Task Force
did not endorse either. The following is a summary of the two analyses.

Analysis Presented by Representative Verdell Jackson

Rep. Jackson considered information about water use and flows and state statutes
to determine if Avista’s hydropower water rights present a problem for existing
and future water use in the basin. He concluded that one cannot demonstrate
now that the Avista rights present a problem for the Clark Fork River Basin and
especially the Flathead sub basin. The factors he considered and his analysis of
them include the following.

Existing Basin Water Resources .
The sub basin has abundant surface and groundwater resources. The Flathead

drainage has 3,500 miles of streams and 450 lakes including Flathead Lake. The
usable water in Flathead Lake is 1,700,200 acre-ft. The total volume is estimated
to be 20 to 25 million acre-ft. Hungry Horse Reservoir has 3,467,179 acre-ft usable
water storage. The abundance of this water provides recharge to the ground
water and most likely is the reason that the Bureau of Mines at Butte has found no
decrease in the water table as a result of groundwater development to date. The
capacity of groundwater for development is not known, but is considered to be
extremely large compared to the small amount of water being used for
development each year.

Bad Data and Data Gaps
The existing data base on water appropriations and use can not be used to

demonstrate that all of the water has been allocated in the Flathead sub basin
because of missing and duplicate data. In the initial draft of chapter 3 on the
watershed profiles, a consultant wrote, “Information describing existing
appropriations of water represents the most significant gap in information and
knowledge required for basin planning and management. As a whole it cannot




be considered to be accurate, consistent, and reliable.” The problems with this

data include: ,

s The failure of existing water appropriations to specify consistently the period
of use.

s The rate and volume are not separated by use for each water right
identification number. For a given identification number, either a rate or a
volume were commonly found, but not both.

s Multiple entries for an identification number were found approximately 43% of
the time.

$ Priority dates were missing in some cases.

Also, in the water rights data, consumptive uses are not separated from non-
consumptive uses. Non-consumptive uses dwarf consumptive uses. Less than1
million acre-feet in 76LJ (Flathead River) are allocated to consumptive uses while
more than 7 million acre-feet are allocated to non-consumptive uses, primarily
fisheries. Nearly all of the consumptive use on the South Fork lies in an irrigation
right held by the Bureau of Reclamation which has not been utilized. Also,
correlation between allocation and actual use or depletion is unknown. With
consumptive uses, return flows are not considered. For example, based on
records of water use by the City of Kalispell, the return flow from domestic use is
between 70 and 73%. With irrigation the return flow is generally believed to be
44% to 50% but could be much higher. In the case of non-consumptive uses, the
return flow is generally 100%. These data problems and data gaps prevent one
from demonstrating that existing water uses have consumed the available surface
or ground water in the Flathead sub basin. Measuring the actual flow of water in
the rivers over a long period of time is likely the most accurate measure of water
depletion resulting from water uses. The USGS (United States Geological Survey)
has been doing this for 92 years. Presently, the volume of water used by junior
water right holders is unknown.

Implication of Basin Water Use for Avista’s Water Rights

As of June 2, 1998, Montana’s Centralized Water Right Records System identified
26,274 surface water uses for the Clark Fork Basin. Thirty percent of these were
junior to the most senior water right at Noxon Rapids Dam (35,000cfs with a 1951
priority date). Only 3,125 uses are junior to the most junior Noxon Rapids water
right (15,000 cfs with a 1976 priority date). The uses of the water rights junior to
Avista’s as of June 2, 1998 by number were: 40% irrigation, 32% municipal, 16%
stock water, and 12% unknown.




The impact of total basin irrigation on water available to Avista at its Noxon
Rapids project is estimated in the following table. Average yearly flow of Clark
Fork River near Plains is 14,567,770 acre-feet (45 year average).

Table A4-1
Total Basin Water Average Average Depletion Percent
of

Acres Irrigated Allotted  Used Consumed : Annual
Flow

470,000 ac X25ac/ft X.67 X .56 = 440,860 ac/ft 3.03%
428,000 ac X25ac/ft X.67 X .56 = 401,464 ac/ft 2.76%
411,000 ac X25ac/ft X.67 X .56 = 385,518 ac/ft 2.65%

Thus using three different estimates of the basin’s irrigated acreage, basin
irrigation consumes between 2.65% and 3% of the average annual river flow at
Plains. Irrigation has traditionally been the largest water user. As is seen in Table
A4-2, the growth in irrigation from 1950 to 1980, using data from the 1983
Depletion Task Force Report, consumes only about 0.44% of the average annual
flow of the Clark Fork River near Plains.

Table A4-2
Total Acres Water Average Average Percent
- Irrigated Allotted Used Consumed Depletion

Prior to 1950 358,000 ac X2.5 ac/ft X.67 X.56 = 335,000 ac/ft 2.3%
1950-1980 69,000 ac  X2.5 ac/ft X.67 X.56 = 64.000 ac/ft 0.44%
Total 427,000ac  X2.5 ac/ft X.67 X.56 =400,526 ac/ft 2.75%

However, this figure is overstated because when the irrigated acreage was
compiled, the irrigated acres were double counted in the reservoir records and
change of use authorizations. According to the Cunningham Report, between the
years of 1950 to 1980 the additional water use was 60,600 acre-ft, which is 4% of
the average annual flow in acre-ft at Noxon Rapids. The Cunningham Report
further concluded: “In the early 1950s Hungry Horse Dam was completed and
has provided flow benefits to WWP (Avista) at both Noxon Rapids and Cabinet
Gorge Dams. It can be argued that these modified flow releases from Hungry
Horse dam have mitigated any power losses that would have occurred from
increased irrigation depletions in the Flathead.” Because additional development
of irrigated acreage in the basin is very small, the development will not have an




adverse impact on Avista’s hydro power water supply. Also, agricultural land is
being converted to residential and commercial at a very high rate.

Historic River Annual Average Flow Data
The USGS data on historic annual average river flow at Polson, St. Regis, and

Plains are shown below in Tables A4-3, A4-4, and A4-5, respectively. These data
show that the 45 year average river flow since Avista built its hydroelectric dam
at Noxon is higher than the preceding 45 year average. This is true at all three
water measuring sites: Polson, St. Regis and Plains. Also, the average for the last
10 years at each site is higher that the average for the last 45 years. There is no
evidence from the water flow data for the Flathead River and the Clark Fork
Clark River that the water supply for Avista has been adversely affected by
increased water use. The depletion is actually very small compared to the total
water available

Historic River Monthly Average Flow Data
Table A4-6 shows the monthly average flows in the Clark Fork at Plains, again

based on USGS data. Mr. Jackson noted that the 45 year monthly average flows
since construction of the Noxon Rapids Dam, i.e. 1956-2000, is higher for January
through '

April and September through December than for the 45 years preceding the Dam,
1911-1955.

Thus using monthly flow data, Rep. Jackson concluded that no measurable
negative impact on Avista’s water rights occurs as a result of farm and ranch land
irrigation during the summer months or at any other time. The use of storage
behind Hungry Horse Dam and in Flathead Lake also has been of great benefit to
Avista. :

Historic River Daily Average Flow Data
Figures A4-1 and A4-2 show the USGS data on daily flows at Plains for two

periods, 1910-1954 and 1955-2001. Plotted on the two charts is the average daily
flow. Again from this data, Rep. Jackson concluded that the data do not
demonstrate that the water development since construction of the Noxon Project
has had a significant adverse impact on Avista water rights or water use when all
of the data from the 92 years of USGS records are included.

Monthly averages mitigate high water flows during the month and therefore underestimate
the rate of water flow into Avista on a daily basis. Since Avista has minimal storage
capacity, it is considered to be a “run of the river” electricity generation facility. An
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analysis of the water flow from 1911 to 2000 reveals that water flows into Avista exceeds
their capacity to generate (50,000 cubic feet per second (ft*/sec) during April, May,
June and July, thus resulting in spills. Spills happen about 9 out of every 11 years or 82%
of the time.

Based on 45 years of daily water flow data on the Clark Fork River before the Hungry
Horse dam was built, Avista would have spilled an average of 1,592,322 ac/ft per year.
(Spills computed on a monthly average basis are 1,220,953 ac/ft per year). Almost all of
the spillage occurs during May and June.

After Hungry Horse was built in 1955 and began operating, calculations show
that only 878,786 ac/ft per year of water was potentially spilled because the
combination of Hungry Horse and Flathead Lake storage reduced river flows
during the normal high runoff months and redistributed them over the lower
flow months. Specifically, depending on how it manages its own Noxon Rapids’
storage, Avista should be able to utilize for power production an additional
713,536 ac/ft per year spread over the 8 months of lower flows.

During the last 10 years the operation of Hungry Horse has taken even more of the
peak run off during May and June and added it to the flows in August, November and
December. The average spillage for the last 10 years has now been decreased to 670,948
ac/ft per year which increases the average amount available per year to Avista up to
921,374 ac/ft. This amounts to about 6 ¥ % of the average flow of the Clark Fork River
at Plains (14,234,467 ac/ft). Thus, the management of the water flow by Hungry Horse
Dam has enabled Avista to utilize 921,374 ac/ft which is more than twice the amount of
water depletion used for all irrigation (400,526 ac/ft).

Based on data from the 1983 Depletion Task Force Report, 69,000 acres were
converted to irrigation between 1950 and 1980. These irrigators would be junior water
users to Avista’s 1950 water right and subject to a call by them. The water depletion
attributed to these junior users is estimated to be 64,000 ac/ft. See table A4-2. This
amount of increased water use by irrigators since 1950 is a meager 7% of the extra water
Avista is able to utilize as a result of the water management by Hungry Horse Dam. '

Analysis of the Likelihood of a Call on Junior Water Users or a Basin Closure to New

Water Rights
Avista should NOT make a call on junior water users or push for a basin closure to new

water rights for the following reasons:

1. The operation of Hungry Horse dam has totally mitigated the impact of irrigation on
water available to Avista for the present and the future. The total amount of irrigated land
in the Clark Fork River Basin is estimated to be between 411,000 and 470,000 acres. The
water consumed to irrigate this much land would be less than half of the extra water made
available by Hungry Horse Dam.




2. Although Avista has a right according to Montana water law to make a water call on
junior water users, they must also prove that the water will arrive at Avista in sufficient
quantities at the right time to have a measurable impact on their production of electricity.

3. The timing of irrigation occurs when the most water is available. The winter run off
starts late in April and peaks in May or June and ends early in July. Irrigation starts early
in May, tapers off in August and ends in September. Irrigators take most of their water
during high flows and about half of that water returns to the river during late summer and
fall. It is very likely that irrigators consume a portion of water and also store a portion of
water in the ground that would have spilled at Avista during May and June. Later in the
summer and during the fall a portion of the ground water returns to the river and is utilized
by Avista.

4. Most of the irrigation water rights are senior to Avista’s 1950 senior water right of
35,000 cps. The only irrigation water rights in danger of a call by Avista would be those
with a priority date after 1950. The number of water rights that are junior to Avista’s
1976 water right of 15,000cps is 3,125 out of a total of 26,274 water rights. The amount
of water consumed by these junior water users would be very difficult to determine. The
make up of the junior water rights is 40% irrigation, 32% municipal, 16% stock and 12%
unknown. The number of irrigated acres added between 1950 and 1980 is estimated to be
69,000. The amount of water involved to irrigate that much land would be less than /2 %
of the total water available from the Clark Fork River and would not be measurable at the
Avista facility. In fact, 5% would be difficult to measure considering the unpredictable
operation of Hungry Horse Dam, Kerr Dam and Avista’s facilities.

5. There are many characteristics of Avista’s water right that indicate that the water right
was crafted to enable Avista to maximize their use of the maximum rate and volume that
would be available in the Clark Fork River.

Avista’s water rights

1951: Rate: 35,000 cfs, Volume 25,338,843 ac/ft per year
1959: Rate: 5,400 cfs, Volume 3,909,421 ac/ft per year
1974: Rate rose to 50,000 cfs

Over a period of years (1951 to 1974), Avista continued to request more water rate from
DNRC until the total reached 50,000 cfs. This rate is 2 ¥ time the average rate of flow of
the Clark Fork river (20,000 cfs). Likewise the water right for volume is 29 million acre
feet per year which has never been available. The average yearly flow of the Clark Fork
River is 14 million ac/ft and the largest amount on record is about 20 million ac/ft.

Avista likely analyzed peck flow data to compute cost of additional generation capacity
against revenue from water they were spilling and sized their facility and water rights
accordingly. The amount of water that they are now spilling, although significant, most
likely is not worth the extra cost of more generation capacity.
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'Each request for additional rate and volume of water was approved without specifying the
period of time when the rate was available. Since there is no detail in the water right
certificate protecting water rights senior to Avista’s water rights or future use of water for
commercial or residential development in the Clark Fork Basin, the possibility of a water
call on junior users by Avista probably was not on the radar screen. Judge Holter in 1986
clarified the magnitude of the water rights and stated that “WWZP continued to beneficially
use all of the water that it appropriated to the extent that such water has been available in
the Clark Fork River.” He did not mention the fact that the 50,000 cfs was only available a
few days a year and sometimes not at all or that the stated volume has never been
available. Also, no mention was made regarding the possibility of a water call on junior
water users as a result of the overstatement of volume and rate. Had this possibility been
considered, language would certainly have been added to make sure that the interest of
citizens of Montana would have been protected. Since Avista was not required to prove
that the water was legally and physically available to meet their huge water right requests
and no restrictive language was placed on their water rights, does this mean that it is too
late to correct this oversight? I think not, the final decree has not been done and the pre
1973 water rights have not been looked at. Historical use data must be considered as well
as the operational efficiency of Avista. The impact of rain fall and snow pack in the Clark
Fork River Basin dwarfs impacts by water users.

6. Examining the 92 years of flow data over any averaging period one chooses: annual,
monthly or daily, average flows in the lower Clark Fork River have increased since Noxon
Rapids Dam was built. One can, therefore, conclude that the flow data do not show any
evidence that the water supply for Avista’s dams is being negatively impacted and that no
measurable negative impact on Avista’s water rights occurs as a result of new water rights
or farm and ranch land irrigation during the summer months or at any other time.

7. The calculations done on a daily basis are more accurate than the calculations that were
done using monthly averages. Monthly averages mitigate high water flows during the
month and therefore underestimate the rate of water flow into Avista on a daily basis.
Since Avista has minimal storage capacity, it is considered to be a “run of the river”
electricity generation facility. An analysis of the water flow from 1911 to 2000 reveals
that water flows into Avista exceeds their capacity to generate (50,000 cps) during April,
May, June and July, thus resulting in spills. Spills occur about 9 out of every 11 years or
82% of the time. This is assuming that Avista operates its dam to make maximum use of
the water available.

8. Water for irrigation was part of the justification for building Hungry Horse Dam. The
Bureau of Reclamation filed a water right of 500,000 ac/ft when the Hungry Horse dam
was built to provide additional water for irrigation. It is unlikely that this water will be
needed by irrigators because development is causing a net decrease in the amount of land
being irrigated. However, this water should be available to the citizens of Montana for
future development and not be diverted to other uses.




9. Spillage of 671,000 ac/ft at Avista indicates that more storage and/or irrigation are
necessary to get maximum value from Avista’s facilities. Avista should be encouraging
reservoirs and other means of storage to be built and filled during peak flows. An
additional reduction of spillage of 7% would most likely completely mitigate the entire
amount used by junior water users.

10. Public relations are very important to out of state corporations doing business in
Montana, especially when their product is sold out of state. The small amount of potential
profit from a call or closing the Basin to new water rights would not be worth the ill will
that would generated by such actions. . In Montana, people are generally good neighbors
and share shortages rather than taking all they can get. In the case of Avista, the
hydroelectric project got to the water supply early with the capacity to take it all. Avista
may not consider sharing if their priority is solely on increasing profits without regard to
other options. Montana’s water may not have been adequately protected for use for the
welfare and benefit of all of the people of the state as required by state law, but many
options are available to prevent the end of economic development in western Montana that
depends on water availability.

Subordination of Cabinet Gorge’s Water Rights
When Washington Water Power began to construct the Cabinet Gorge hydropower facility
across the Montana border in Idaho on the Clark Fork, the Montana legislature wanted to
ensure that the state’s ability to use water in Montana would not be limited by an out-of-
state water use. The Montana Legislature passed the following statute in 1951: Montana
Code Annotated 85-1-122. Clark Fork River. The waters of the Clark Fork River may be
impounded or restrained within the state of Montana for a distance not exceeding 25 miles
from the Idaho-Montana boundary line by a dam located on said river in the state of Idaho
and constructed by any person, firm, partnership or corporation authorized to do business
in the state of Montana. Any present or future appropriation of water in the watershed in
the state of Montana for irrigation and domestic use above said dam shall have priority
over water for power use at said dam.

This language subordinates any Montana water right held by WWP at Cabinet Gorge
(36,000 cfs and 26,062,410 ac/ft per year with a priority date of 1951) to future irrigation
and domestic water uses upstream of the dam. Cabinet Gorge Dam is located in Idaho but
98% of the reservoir behind the dam is located in Montana. Because Noxon dam is
located within the aforesaid 25 mile impoundment authorized by 85-1-122 MCA, it
therefore stands to reason that conditions placed upon the Cabinet Gorge dam may also
apply to the Noxon Rapids dam.




Table 6

USGS CLARK FORK at Plains 1911-2000

Year Avg Annual (AF)

1911 13,935,095

1912 13,766,340

1913 17,40,5335

1914 12,940,621

1915 10,972,214

1916 20,25,4893

1917 1,7490,665

1918 17,160,460

1919 10,340,607 ,
1920 13,481,240 14,774,767 10 Year Avg |
1921 15,922,216 .

1922 13,946,502

1923 14,158,061

1924 11,526,364

1925 17,698,038

1926 10,024,788

1927 20,293,339

1928 19,481,230

1929 10,368,890 ,
1930 10,355,970 14,377,540 10 Year Avg |
1931 7,909,706

1932 14,126,336

1933 17,794,062

1934 16,655,140

1935 12,043,437

1936 11,563,446

1937 8,904,145

1938 12,46,3344

1939 11,393878

1940 8,190,419 12,106,391 10 Year Avg |
1941 7,303,190

1942 12,092,690

1943 17,627,312




1944 7,449,142,
1945 10,510472
1946 14,203,578
1947 17,718,957
1948 17,945,962
1949 13,517236
1950 18,736,398 13,730,494 10 Year Avg |
1951 18,837,284
1952 13,414,817
1953 12,671,042
1954 16,535,049
1955 14,202,263 13,901,164 45 Year Avg
1956 18,915,457
1957 13,920,319
1958 12,658,704
1959 20,484,328
1960 14,487,684 13,564,270 10 Year Avg _
1961 14,472,818
1962 14,626,494
1963 12,543,472
1964 16,773,154
1965 19,222,868
1966 13,285,125
1967 15,870,411
1968 14,013,430
1969 16,623,405
1970 14,289,981 15,172,116 10 Year Avg
1971 18,227,999
1972 19,366,220
1973 9,348,542
1974 20,161,548
1975 17,004636
1976 17,737,036
1977 8,358,136
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1978 15,187,038

1979 13,218,500

1980 13,424,493 15,203,415 10 Year Avg

1081 15,829,504

1082 16,090,019

1983 13,286,084

1984 12,781,949

1985 12,988859

1986 13,694,753

1987 9,665,463

1988 9,232,653

1989 13,195,207

1990 15,418,159 13,218,355 10 Year Avg_

1991 16,430,119

1992 9,331,744

1993 12,212,204

1994 9,254,797

1995 12,996,423

1996 20,186,811

1997 21,173,467

1998 12,335,687

1999 13,963,423

2000 11,259,636 15,456,247 14567770 45YearAvg |
14,234,467 90 yearavg |
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Mean Daily Flows, Clark Fork at Plains
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Over an 86 year period, the average daily flow of the Clark Fork River at Plains is a
straight line, 20,000 cfs (cubic feet per second). This data from the United States
Geological Survey water measuring station indicates that the amount of water used by
increased irrigation and increased consumption by other water users has not had a
measurable impact on the amount of flow which is available to Avista (built in 1950) to
generate electricity. However, the average flow by month has changed dramatically
because of the operation of Hungry Horse Dam (built in 1955). In general, Hungry Horse
Dam has redistributed the water from high flow months (May, June and July) to the other
lower flow months. This operation enables Avista to use 703,277 ac/ft that would have
been spilled because the flow rate was in excess of 50,000 cfs turbine capacity. This
amount is about 6.5% of the yearly average flow of the Clark Fork River.

The 86-year chart on the previous page did not contain 92 years of data because it
exceeding the capacity of Excel.
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85-1-101. Policy considerations. It is hereby declared as follows:

(1) The general welfare of the people of Montana, in view of the state's population growth and
expanding economy, requires that water resources of the state be put to optimum beneficial use and not
wasted.

i (2) The public policy of the state is to promote the conservation, development, and beneficial use of

{the state's water resources to secure maximum economic and social prosperity for its citizens.

(3) The state, in the exercise of its sovereign power, acting through the department of natural
resources and conservation, shall coordinate the development and use of the water resources of the state
so as to effect full utilization, conservation, and protection of its water resources.

(4) The development and utilization of water resources and the efficient, economic distribution
thereof are vital to the people in order to protect existing uses and to assure adequate future supplies for
domestic, industrial, agricultural, and other beneficial uses. _

(5) The water resources of the state must be protected and conserved to assure adequate supplies for
public recreational purposes and for the conservation of wildlife and aquatic life.

(6) The public interest requires the construction, operation, and maintenance of a system of works for
the conservation, development, storage, distribution, and utilization of water, which construction,
operation, and maintenance is a single object and is in all respects for the welfare and benefit of the
people of the state. '

(7) It is necessary to coordinate local, state, and federal water resource development and utilization
plans and projects through a single agency of state government, the department of natural resources and
conservation.

(8) The greatest economic benefit to the people of Montana can be secured only by the sound
coordination of development and utilization of water resources with the development and utilization of
all other resources of the state. : '

(9) Any attempt to gain control of or speculate on large quantities of ground water of the state of
Montana is not in the interest of the people and is to be restricted.

(10) To achieve these objectives and to protect the waters of Montana from diversion to other areas
of the nation, it is essential that a comprehensive, coordinated multiple-use water resource plan be
progressively formulated, to be known as the "state water plan”. :

History: En. Sec. 2, Ch. 158, L. 1967; amd. Sec. 119, Ch. 253, L. 1974; R.CM. 1947, 89-101.2; amd. Sec. 1, Ch. 631, L.
1979.

Erowided by Montana Legisialive Senices
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